March 4, 2021

▪ In order to have clear audio, all participants except the host will be MUTED until
the Q&A session begins
▪ Please hold your questions until the Q&A session
▪ You may use the chat feature during the Q&A session to ask questions
▪ We will conclude at 7:00 pm

▪ Covenant enforcement is HIGHLY specific to
(1) your governing documents AND (2) the
facts of the alleged violation
▪ Neighborhood character and Board
composition/attitudes may change over time
▪ Details and documentation matter!
▪ No one-size-fits-all approach will work
▪ Your mileage may vary

▪ QUESTION: How does your Association IDENTIFY actual or suspected covenant
violations?
▪
▪
▪
▪
▪
▪

Who is responsible?
Frequency?
Methodology?
Reporting?
Follow up?
Escalation?

▪ QUESTION: How does your Association handle member complaints?
▪ “The Anonymity Problem”

▪ As we go through our discussion tonight, keep this in the back of your mind: early
identification and resolution of covenant violations is very important

▪ Restrictive covenants appearing in a property’s chain of title (for example: deed(s)
and/or plat(s)) bind the property, regardless of the owner’s awareness or
knowledge of it. Restrictive covenants are construed according to the intention of
the parties that created them, and the covenants may not be interpreted “to
defeat the obvious intention of the parties” even if the intent is not “precisely
expressed.” Oliver v. Schultz, 885 S.W.2d 699 (Ky. 1994).
▪ This was a change from the prior law of “strict construction”

▪ Ultimately, the interpretation of covenants is a question of law for the court.
Practically, that means if there is a dispute between the parties, only the court is
able to resolve the dispute by issuing judgment on the legal interpretation, and
will do so on a case-by-case basis. Colliver v. Stonewall Equestrian Estates Ass’n,
Inc., 139 S.W.3d 521 (Ky. App. 2003) (citations omitted).
▪ This protects owners and the public from wild or inconsistent interpretations by boards.

▪ There are a number of other legal principals which can apply to violation issues,
but we don’t have time to cover them all.

Due Process = Notice + Opportunity to Be Heard
Due Process IS:

Due Process IS NOT:

Fundamental Fairness

Guaranteed Satisfaction

Transparency

Jury Trial

Deliberative

Whatever the Owner Demands

Consistency

Lip Service / “Checkbox”

Fact-Based

Pre-Determined Outcomes

Law
Articles of
Incorporation
Covenants

Declaration or
Master Deed

Bylaws
Policies, Procedures, and Rules

▪ Declaration/CC&R/Master Deed
▪
▪
▪
▪

This is the document where restrictive covenants appear
Delineates lots vs. common areas
Enforcement powers and obligations
Question: Is the enforcement process expressly defined?

▪ Bylaws
▪
▪
▪
▪

Enforcement procedures and remedies
Question: Do you have powers to assess fines, interest, self-help, etc.?
Question: Do you have to have a hearing or other special process before levying fines?
Question: Do you need Board approval or Member approval for amendments?

▪ Policies & Procedures
▪ Enforcement policy

▪ Case-by-case Board action vs. standing enforcement policy
▪ If no enforcement policy, Board needs to act on individual violations and enter
the decision in meeting minutes

▪ Basic components
▪
▪
▪
▪

Minimum number of notices before enforcement (usually at least 2)
Default fine schedule
Process to request hearing with Board to appeal
Other sanctions:
▪ Loss of good standing (voting, common area privileges, director/officer
candidacy, etc.)
▪ Self-help
▪ Board must monitor for compliance—even if it is implemented by the property
manager

▪ Day 1: Identify violation through routine covenant inspection
▪ Day 2: Friendly notice letter to owner (1st notice)
▪ Day 15: Is the violation resolved? If not, send violation notice and proposed sanction
(2nd notice)
▪ Day 25: Is the violation resolved? If not, send sanction notice, give owner 10 days to
contest the sanction or request a Board hearing.
▪ Other sanctions: loss of good standing, voting, privilege, and/or Board/Director
candidacy; self-help

▪ Day 35: If no contest or hearing requested, assess the sanction and continue to do so
at each covenant inspection until violation is resolved.
▪ Day 60: Escalate enforcement to legal counsel.
▪ KEY: Tell the owner IN ADVANCE what you are doing, why you are doing it, and what
the repercussions will be if they don’t take action—including recurring or escalating
fines, self-help remedies, litigation, etc.

▪ Vague or inconsistent covenants
▪ Prior Board/Developer inaction or abuse of variances
▪ Poor recordkeeping/documentation of violations, incl. lack of dated photographs
▪ Weak enumerated Board powers
▪ “Grandfathering”
▪ Waiver and estoppel

▪ Owners love to argue waiver, but waiver is pretty hard for owners to prove.
▪ Legal Standard: Waiver of a covenant occurs when there has been change in the
character of the neighborhood sufficient to defeat the purposes of the covenant and to
make it unenforceable; the changes must “materially curtail, if not destroy, the original
purposes” of the covenant. Franklin v. Moats, 273 S.W.2d 812 (Ky. 1954).
▪ Even arbitrary or spotty enforcement does not automatically render a covenant
unenforceable or waived: only if that arbitrary/spotty enforcement led to permanent,
fundamental changes in the neighborhood will waiver be possible. Colliver v. Stonewall
Equestrian Estates Ass’n, Inc., 139 S.W.3d 521, 525 (Ky. App. 2003).
▪ Colliver also reiterates the power of “no waiver” clauses in governing documents

▪ Takeaway: Kentucky law grants flexibility in enforcing covenants, and the burden is on
the owner arguing waiver to prove it—not on the Association to argue no waiver.

▪ Waiver and estoppel are like 2 sides of the same coin
▪ Waiver comes as a result of a failure to act
▪ Estoppel comes as a result of a prior statement/act which contradicts a newly
adopted position

▪ Example: “The Board approved this fence 15 years ago.”
▪ If this is true, the current Board could be estopped to arguing the fence is a
covenant violation
▪ QUESTION: Does the Owner have proof of the statement/act by the Board?

1. Know what your governing documents say—and don’t say
2. Regular covenant inspections
▪ Document the results—written notes, dates, photographs, etc.

3. Prompt notices to owners, with proof of violation
4. Adopt an Enforcement Policy to streamline the process, and then comply with it
5. Fines and remedies should be reasonably tailored to the violation
6. The burden of proving “grandfathering”, waiver, or other excuse for violation is on the
owner

7. Act quickly but fairly → “Due Process”

Q&A

Send emails/questions to:
zach.cato@blfky.com

